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No. 98-2437
STATE OF W SCONSI N : | N SUPREME COURT
Susan Czapi nski and Gary Czapi nski , FILED

Plaintiffs-Appellants,
JUL 6, 2000

V.

Cornelia G. Clark
St. Francis Hospital, Inc., Anerican C'efkl\jfagygne”\;\iCOU”
Continental |nsurance Conpany and '
W sconsin Patients Conpensation Fund,

Def endant s- Respondent s.

APPEAL from a judgment of the Circuit Court for MIwaukee
County, Honorable Louis J. Ceci, Crcuit Court Judge. Affirned.

11 N. PATRI CK CROCKS, J. This case cones before the
court on certification from D strict |I of the court of appeals.
Petitioners, Susan and Gary Czapinski, seek review of a circuit
court decision that dismssed their nedical nal practice claimon
the grounds that they failed to state a claimupon which relief
could be granted. Petitioners had sought damages for the |oss
of their nother's society and conpanionship follow ng her death

during a routine hip replacenent surgery. The circuit court
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held that wunder Ws. Stat. § 893.55(4)(f) (1995-96),! adult
children lack standing to recover for the wongful death of a
parent caused by nedi cal mal practice.

12 W affirm First, we hold that the |anguage of Ws.
Stat. § 893.55(4)(f) makes applicable to nedical nmalpractice
death cases only the limt on damages, and does not i ncorporate
the wongful death classification of claimants entitled to bring
such an action. The classification of claimants entitled to
bring a wongful death suit for nedical malpractice is limted
to those enunerated in Ws. Stat. § 655.007. Legi sl ative
hi story shows that adult <children were not intended to be
included wthin this classification. Second, we hold that
8§ 893.55(4)(f) does not violate the equal protection clause of
the Wsconsin Constitution.

l.

13 On Cctober 19, 1995, seventy-eight-year-old Helen
Czapinski was admtted to St. Francis Hospital to undergo
routine hip replacenent surgery. During the surgery, doctors
had trouble intubating her,? and by late evening, after the

surgery, she was having difficulty breathing. Her respiratory

1 Al subsequent references to the Wsconsin Statutes are to
the 1995-96 text unless otherw se noted. 1995 Wsconsin Act 10
created Ws. Stat. 8§ 893.55(4)(f), which becane effective on My
25, 1995. Section 893.55(4)(f) sets forth the damages for |oss
of society and conpanionship recoverable for a wongful death
resul ting from nedi cal mal practi ce.

2 An endotracheal tube was inserted during Hel en Czapinski's
surgery. The Petitioners contend that this tube punctured her
trachea and esophagus.
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distress intensified throughout the night and mneasures were
taken by hospital staff in an attenpt to resolve the problem
The respiratory difficulty conti nued and an enmer gency
tracheostony was eventually perforned; this too failed 1in
solving the respiratory crisis.? Hel en Czapinski went into
cardiac arrest and was pronounced dead at 8:29 a.m on Cctober
20, 1995. A post nortem exam nation showed that her esophagus
had been | acerated, apparently allowng air to escape into her
neck, a potential cause of the respiratory obstruction.*

14 At the tinme of her death, Helen Czapinski was not
survived by a spouse. As a result, her two adult children,
Susan and Gary Czapinski, filed a nedical malpractice claim
under Ws. Stat. ch. 655 on Novenber 12, 1997. They all eged
that St. Francis Hospital, Inc., "acting through its enpl oyees,
agents and others for whom it is responsible in respondeat
superior,” negligently caused their nother "to sustain injuries,
severe pain and suffering, and ultimately to die." (R at 1:5.)

The Czapinskis sought damges for Jloss of their nother's

soci ety and conpani onshi p.
15 The defendant, St. Francis Hospital, along wth

American Continental Insurance Conpany, and Wsconsin Patients

Conpensation Fund (hereinafter, St. Francis) filed a notion for

3 A tracheostony is the construction of an artificial
openi ng through the neck into the trachea, usually done to help
difficulty in breathing.

“ 1t is not clear in the record when the laceration of the
esophagus occurred; the Petitioners alleged that the |aceration
occurred during the intubation done during surgery.
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judgnent on the pleadings pursuant to Ws. Stat. 8§ 802.06(3)
St. Francis clained that the Czapinskis failed to state a claim
upon which relief could be granted because Ws. Stat. ch. 655
precludes adult <children from recovering for wongful death
resul ting from nmedi cal mal practi ce.

16 The Czapinskis responded to this notion by claimng
that Ws. Stat. 8§ 893.55(4)(f) supersedes Ws. Stat. § 655.007
in terms of who may bring a cause of action in nedical
mal practice death cases, and it makes the «classification of
claimants entitled to bring wongful death actions under Ws.
Stat. § 895.04(4)° applicable to claims for |oss of society and
conpanionship in nedical nmalpractice actions. The Czapinskis
argued that this classification would include adult children's
clainms for such | oss.

7 The circuit ~court, the Honorable Louis J. Ceci
presiding, granted St. Francis' notion and dismssed the
conplaint with prejudice. The circuit court held that adult
children lack standing to recover for loss of society and
conpanionship in the wongful death of a parent caused by
medi cal mal practice, because Ws. Stat. 8§ 893.55(4) nuakes
applicable to nedical malpractice death cases only the |[imt on

damages and does not i ncor porate t he wr ongf ul deat h
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classification of claimants entitled to bring such an action.
The circuit court held that the classification of claimnts
entitled to bring clains for loss of society and conpanionship
in wongful death actions for nedical malpractice are limted to
t hose enunerated in Ws. Stat. 8 655.007

8 The Czapinskis appeal on tw grounds.® First, they
claim that as of My 25, 1995, Ws. Stat. § 893.55(4)(f)
incorporated adult children in the classification of claimants
that may bring clains for loss of society and conpanionship in
wrongful death actions in nedical malpractice cases. In support
of their claim they point to the term nology of 8§ 893.55(4)(f),
whi ch provides in part, "damages recoverabl e agai nst health care
providers and an enployee of a health care provider . . . for
wongful death are subject to the limt wunder s. 895.04(4)."
Wsconsin Stat. 8§ 895.04(4), in turn, provides that in wongfu
death actions, "[a]dditional danages not to exceed $150,000 for
| oss of society and conpanionship may be awarded to the spouse,

children or parents of the deceased."’

°® Wsconsin Stat. 8§ 895.04(4) sets forth the danages
available for loss of society and conpanionship in a wongful
deat h acti on.

® An amicus curiae brief was filed on behalf of the
Czapi nskis by the Wsconsin Acadeny of Trial Lawyers.

" The parties in this action dispute whether "children" in
Ws. Stat. 8§ 895.04(4) refers to both adult and m nor chil dren.
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19 Second, the Czapinskis argue that if Ws. Stat.
8§ 893.55(4)(f) is construed to incorporate only the wongful
death Ilimtation on damages, and not the classification of
wongful death claimants entitled to bring such actions, then
the statute should be struck down as unconstitutional for
violating the equal protection provision in art. |, 8 1 of the
Wsconsin Constitution.® Under the current statute, physicians
whose negligence causes death while acting in a nedical capacity
are treated differently than physicians whose negligence causes
death while acting in a non-nedical capacity. Fur t her nore,
adult children would not have the sane protections under the |aw
as mnor children. The Czapinskis claim that this inequitable
treatnent of both tortfeasors and tort victins violates equal
prot ection.

10 St. Francis seeks an affirmation of the circuit court
deci sion, which would prevent adult children from recovering for
| oss of society and conpanionship in nedical malpractice cases.

They argue that because Ws. Stat. 8§ 893.55(4)(f) only
i ncorporates the anount of damages a claimant nmay recover in

medical malpractice suits, the <classification of claimants

8 Petitioners claim that following our interpretation of
Ws. Stat. 8§ 893.55(4)(f), the statute would also violate the
due process provision of the Wsconsin Constitution. However,
Petitioners failed to present any further argunents pertaining
to due process in either their brief or at oral argunent, and
thus, we do not address the due process issue.
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entitled to bring such a claim under nedical nmalpractice is
l[imted to those enunerated in Ws. Stat. 8§ 655.007. St.
Francis argues that the Czapinskis could not neet the heavy
bur den to show t hat Ws. St at . 8§ 893.55(4)(f) IS
unconstitutional.

11 The court of appeals certified the appeal to this
court for its determ nation. W are presented with two issues
for review First, does Ws. Stat. 8§ 893.55(4)(f) expand the
classification of claimants entitled to collect damages for | oss
of society and conpanionship in medical malpractice clains to
include adult children who have lost a parent as a result of
medi cal mal practice?® Second, if § 893.55(4)(f) is construed not
to incorporate adult children who have lost a parent in the
classification of claimants that can collect damages resulting
from |l oss of society and conpanionship in nedical malpractice
cases, does this statute then violate the equal protection
provi sion of the Wsconsin Constitution?

112 W first address whether Ws. Stat. § 893.55(4)(f)

includes adult children in the class of claimants that can

® Wsconsin Stat. § 893.55(4)(f) provides in pertinent part,
"Notwi thstanding the Iimts on noneconom c damages under this
subsection, damages recoverable against health care providers

acting wthin the scope of his or her enploynent and
providing health care services, for wongful death are subject
tothe limt under s. 895.04(4)."
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recover for loss of society and conpanionship in a nedical
mal practice suit. The interpretation of a statute is a question

of law that is reviewed de novo. Burks v. St. Joseph's Hosp.

227 Ws. 2d 811, 824, 596 N.W2d 391 (1999). Li kew se, the
constitutionality of a statute is also a question of law that is

revi ewed de novo. Riccitelli v. Broekhuizen, 227 Ws. 2d 100,

119, 595 N.W2d 392 (1999).

113 We conclude that Ws. Stat. 8§ 893.55(4)(f) does not
expand the classification of claimants entitled to recover for
| oss of society and conpanionship in the wongful death of a
parent caused by nedical malpractice to include adult children

Statutory |anguage along wth |egislative history and precedent
lead us to hold that the intent of the legislature was to nake
applicable to nedical nalpractice death cases only the Ws.
Stat. § 895.04(4) limt on damages,!® and not to incorporate the
wongful death classification of claimants entitled to bring
such an acti on.

114 W begin by outlining the statutory provisions at
issue in this case. Wsconsin Stat. ch. 655 provides nedica

patients a recourse for health care liability and establishes

1 Wsconsin Stat. § 895.04(4) now reads "Judgnent for
damages for pecuniary injury from wongful death may be awarded
to any person entitled to bring a wongful death action.
Addi ti onal damages not to exceed * * * $500,000 per occurrence
in the case of a deceased nminor, or $350,000 per occurrence in
the case of a deceased adult, for Iloss of society and
conpani onship may be awarded to the spouse, children or parents
of the deceased, or to the siblings of the deceased, if the
siblings were mnors at the tine of the death. Ws. Stat. Ann
§ 895.04(4) (West Supp. 1999).
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the Patients Conpensation Fund. Chapter 655 was created in 1975
as a response to what the |legislature perceived as a "social and

economc crisis." State ex rel. Strykowski v. WIlkie, 81 Ws.

2d 491, 509, 261 NW2d 434 (1978). It "established an
excl usive procedure for the prosecution of nmalpractice clains
against a health care provider . . . ." Strykowski, 81 Ws. 2d
at 499. The legislative rationale behind creating Chapter 655

was stated in Strykowski, 81 Ws. 2d at 508, in which the court

not ed:
The legislature cited a sudden increase in
the nunber of malpractice suits, in the size
of awards, and in nmalpractice insurance
premuns, and identified several inpending
dangers: increased health care costs, the
prescription of el aborat e "def ensi ve"
medi cal procedures, the wunavailability of
certain hazar dous services and t he
possibility that physicians would curtai
their practices.

However, soon after the enactnent of Chapter 655, t he

| egi slature passed Ws. Stat. 8 893.55, in part, to |limt the
damages a claimant could recover wunder nedical malpractice
cl ai ns.

115 Before the enactnment of Ws. Stat. 8 893.55(4)(f) in
1995, Ws. Stat. 8§ 893.55(4)(b) and (d) provided that the limt
on total noneconomic damages would be $1 million for actions
filed or after June 14, 1986 and before January 1, 1991. During
this sanme tine period, damages for loss of society and
conpanionship in all other wongful death cases were limted

under Ws. Stat. § 895.04(4) to $50,000. Rineck v. Johnson, 155
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Ws. 2d 659, 665-66, 456 N W2d 336 (1990), rev'd on other

grounds, Chang v. State Farm Miut. Auto. Ins. Co., 182 Ws. 2d

549, 514 N.W2d 399 (1994).
16 In 1990, this court held that the larger $1 million
limtation under Ws. Stat. ch. 655 superseded the smaller

[imtation in the general wongful death statute. Ri neck, 155

Ws. 2d at 661. Furthernore, this court also held in Jelinek v.

St. Paul Fire and Casualty Insurance Co., 182 Ws. 2d 1, 9, 512

N.W2d 764 (1994), that after January 1, 1991, recovery for |oss
of society and conpanionship in medical malpractice cases was
unlimted. Possibly as a response to our decisions in these
cases, the legislature passed 1995 Wsconsin Act 10, which anopng
other things, created Ws. Stat. § 893.55(4)(f).* Prior to the
enactnent of § 893.55(4)(f), the classification of claimants
entitled to bring a claimfor |loss of society and conpanionship
as a result of nedical mlpractice was I|imted to those

enunerated in Ws. Stat. 8§ 655.007. Z ul kowski v. N erengarten

210 Ws. 2d 98, 103, 565 NW2d 164 (1997). Section

893.55(4)(f) nmade applicable to nedical nalpractice cases the

1 Wsconsin Stat. § 893.55 Medical malpractice; linitation
of actions; limtation of danages; item zation of danages.
(4)(f) Notwthstanding the Iimts on noneconom c damages under
this subsection, damages recoverable against health care
providers and an enploye of a health care provider, acting
within the scope of his or her enploynent and providing health
care services, for wongful death are subject to the I[imt under
s. 895.04(4). If danages in excess of the limt wunder s.
895.04(4) are found, the court shall nmake any reduction required
under s. 895.045 and shall award the Ilesser of the reduced
anmount or the limt under s. 895.04(4).

10
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limt on damages for |oss of society and conpani onship that was
established in Ws. Stat. § 895.04(4),' the wongful death
statute.

117 The statutory construction of W' s. St at .
8 893.55(4)(f) supports our interpretation of only incorporating
the damage limtations of Ws. Stat. 8§ 895.04(4), and not the

class of claimants entitled to bring such an action under that

sanme section. A court will not ordinarily engage in statutory
construction unless a statute is anbiguous. Harris v. Kelley,
70 Ws. 2d 242, 249, 243 N.W2d 628 (1975). "[When a statute
is plain and unanbiguous, interpretation is wunnecessary and

intentions cannot be inputed to the legislature except those to
be gathered from the terns of the statute itself." | d. A
statute is anbiguous if "reasonable mnds could differ" over the

meani ng of the statute. Har ni schfeger Corp. v. LIRC, 196 Ws.

2d 650, 662, 539 N.W2d 98 (1995). If a statute's |anguage is
anbi guous, a court may discern legislative intent by exam ning
the "history, scope, context, subject matter, and object of the

statute." State v. Kirch, 222 Ws. 2d 598, 602, 587 N.wW2d 919

(Ct. App. 1998) (citing Lake City Corp. v. Cty of Mequon, 207

Ws. 2d 155, 164, 558 N W2d 100, 103 (1997)). Section
893.55(4)(f) is anbiguous as to what I|imtation from the

12 Wsconsin Stat. § 895.04(4) pertains to limts on
wrongful death awards and states, in part, "Additional danages

not to exceed $150,000 for |oss of society and conpani onship may
be awarded to the spouse, children or parents of the deceased."”

11
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wr ongf ul death statute, 8§ 895.04(4), it incorporates into
medi cal mal practice suits.

18 In R neck, 155 Ws. 2d at 661, we recognized that Ws.
Stat. ch. 655 controls all clains for death or injury resulting
from nedi cal mal practi ce. We have also held that Chapter 655
incorporates by specific reference an exclusive list of those
extrinsic statutory provisions that the legislature intended to
apply in nedical malpractice actions, and extrinsic statutes
must be specifically incorporated into Chapter 655 to be applied
to nmedical malpractice actions. |d. at 666-67. Wsconsin Stat.
8§ 895.04(2) is the statute that lays out the class of claimnts
that may recover in wongful death actions.?® Had the
| egislature wanted to incorporate 8 895.04(2) into Chapter 655
and nedi cal nal practice actions, it would have been referred to,
or included in Ws. Stat. 8§ 893.55(4)(f), which applied wongfu
death limtations to nedical nalpractice suits. | nstead, the
only w ongful death |imt expressly applied to nedical
mal practice suits is the limtation on noneconom c damage awards
for Jloss of society and conpanionship under Ws. St at .
§ 895.04(4).

19 This statutory construction is also supported by
specific language in Ws. Stat. 8 893.55(4)(f). First, the
| egi sl ature chose to use the term "limt" to expand nedi cal

mal practice cases to incorporate only the wongful death

13 Wsconsin Stat. § 895.04(2) includes adult children in
the class of claimants that can recover for wongful death

12
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recovery limtation for |loss of society and conpani onship. The
word "limt" in its singular form suggests that the |egislature
did not want the entire second sentence of Ws. Stat.
8§ 895.04(4) to be incorporated into 8 893.55(4)(f). Had the
| egislature wanted also to incorporate the class of claimants
entitled to recover for loss of society and conpanionship in
wrongful death suits to nedical nmalpractice suits, they could
have easily done so by changing Ws. Stat. 8§ 655.007, or by
expressly stating this intention in § 893.55(4)(f), when the
wongful death limt on noneconomic danage awards was also

I ncor por at ed.
120 Furt her, t he final sent ence in W s. St at .

8 893.55(4)(f) clarifies that the legislature intended to equate
"l'imt" wth nonetary damages, not a class of claimnts. The
sentence states that "if damages in excess of the Iimt under s.
895.04(4) are found, the court shall nmake any reduction required

under s. 895.045 and shall award the |esser of the reduced

anpunt or the limt under s. 895.04(4)." 8 893.55(4)(f). The
repeated references to 8§ 895.04(4) connect "limt" to damages,
but there is no reference that connects "limt" to a class of
cl ai mants.

21 Second, Ws. Stat. 8§ 893.55(4)(f) uses the |anguage,
"damages recoverable . . . are subject to the limt under s.
895.04(4)." (enphasis added). This shows that the |egislature

intended to extend to nedical nalpractice suits the w ongful

13
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death limt on damages, not the class of claimants entitled to
bring such a suit. Again, had the legislature been attenpting
to incorporate the wongful death class of claimants to nedica
mal practice clains, they could have used term nology such as,

"damages recoverable and class of claimants entitled to bring a

suit . . . are subject to the limts under s. 895.04(4)." This

type of statutory |anguage woul d have deci dedly incorporated the
wrongful death class of claimants that could recover damages for
loss of society and conpanionship into mnedical malpractice
cases. But, the legislature did not use such term nol ogy.

22 "When interpreting a statute, our prinmary objective is
to ascertain and give effect to the intent of the legislature

and the legislature is presuned to act wth know edge of the

exi sting case |aw " Zi ul kowski, 210 Ws. 2d at 104 (citations
omtted). Therefore, a statute's construction will stand unless
the legislature explicitly changes the |aw State ex rel.

Canmpbell v. Township of Delavan, 210 Ws. 2d 239, 256, 565

N.W2d 209 (Ct. App. 1997).

123 Numerous Wsconsin courts, including this one, have
held that adult children lack standing to recover for |oss of
society and conpanionship in medical mal practice cases.

Zi ul kowski, 210 Ws. 2d at 100; In re Wlls v. M. Sinai Md

Cr., 183 Ws. 2d 667, 677, 515 N.W2d 705 (1994); Dziadosz v.

Zirneski, 177 Ws. 2d 59, 61, 501 NW2d 828 (C. App. 1993).

14
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Petitioners argue that these cases predate the enactnent of Ws.
Stat. § 893.55(4)(f), and therefore have no bearing on the
statute, which supersedes the interpretations found in the case
| aw. However, because 8§ 893.55(4)(f) did not explicitly nodify
the interpretations found in previous case law, adult children
still cannot recover for loss of society and conpanionship in
medi cal mal practice cases. Furthernmore, in 1999, the court of
appeals reaffirnmed that adult children |lack standing to recover
for the loss of society and conpani onship of a parent in nedical

mal practi ce cases. Conant v. Physicians Plus Med. Goup, Inc.,

229 Ws. 2d 271, 277, 600 N.wW2d 21 (C. App. 1999). The
interpretation of who my recover for |oss of society and
conpanionship in nedical nalpractice cases arose after the
enactnment of Ws. Stat. 8 893.55(4)(f). W agree with that
interpretation.

24 Qur construction of Ws. Stat. 8§ 893.55(4) is also
supported by l|egislative history, which is properly subject to
judicial notice. Strykowski, 81 Ws. 2d at 504-05 (citing

Nekoosa- Edwards Paper Co. v. Public Serv. Coom, 8 Ws. 2d 582,

590, 591, 99 N.w2d 821 (1959)). 1995 Ws. Act 10, the act
creating Ws. Stat. 8§ 893.55(4)(f), established the naximm
anount a claimant may recover for noneconomc danmages in a
medi cal nml practice case. Furthernore, the introduction to the

act stated that the statutory changes and enactnents made by

15
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1995 Ws. Act 10 related to "limting nedical nalpractice
noneconom ¢ damage awards . . . ." Introduction to 1995 Ws.
Act 10. There was no evidence in the drafting record that

points to a legislative intent to broaden the classification of
claimants entitled to recover for the loss of society and
conpani onship in nedical nal practice cases. This classification
has been governed solely by Ws. Stat. § 655.007. Because the
| egi sl ature did not nake any changes to § 655.007,'* and because
the legislature is presunmed to know that Wsconsin courts have
established that adult <children cannot recover for |oss of
society and conpanionship in nedical malpractice cases, see
Zi ul kowski, 210 Ws. 2d at 104, we find that the legislative
intent in creating Ws. Stat. § 893.55(4)(f) was to limt
noneconom ¢ danage awards in nedical nmalpractice suits. There

is no evidence of any legislative intent to broaden the

14 Senate Substitute Amendment 1 to 1997 Senate Bill 148,
which was rejected, proposed that Ws. Stat. § 655.007 be
anended to state, in part, that "any patient or the patient's
representative having a claim or any spouse, parent, sibling or
child of the patient having a derivative claim for injury or
death on account of malpractice is subject to this chapter. In
this section, "child" mnmeans an adult or mnor child." The
anendnent of 8 655.007 that passed both houses and was signed
into law stated, in pertinent part, that "any patient or the
patient's representative having a claim or any spouse, parent,
mnor sibling or child of the patient having a derivative claim
for injury or death on account of malpractice is subject to this
chapter.” Ws. Stat. 8§ 655.007 (1997-1998). This is at |east
sone evidence that the legislature specifically declined to
include adult children in the class of claimants that could
recover for nedical mal practice.

16
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classification of claimants entitled to recover in such suits to
i ncl ude adult children.

25 Petitioners argue that the real purpose in enacting
Ws. Stat. 8§ 893.55(4)(f) was to make the treatnent of nedical
mal practice clainms and other tort actions uniform They support
this proposition by citing several prepared statenents from
menbers of the nedical and insurance communities who testified
in favor of anmending Ws. Stat. ch. 655 to create a system that
woul d treat nedical malpractice death cases the sane as actions
under the wongful death act. The Petitioners, however, fail to
di scuss the context in which such testinony was presented. \Wen
exam ning a particular phrase in a statute, a court nust |ook at

the phrase in light of the entire statute. Elliott v. Enployers

Muit. Cas. Co., 176 Ws. 2d 410, 414, 500 N.W2d 397 (C. App

1993). Likewise, it only follows that a particular statenment in

prepared testinony should be examned in light of the entire

prepared statenent. When the prepared statenents cited by the
Petitioners are viewed in their entirety, it is clear that
support for the bill from the nedical and insurance comrunities
arose because the |anguage of the bill was going to clearly

reduce the maximum award of noneconom c danmages allowed in
medi cal mal practice cases. Those nenbers of the nedical and
i nsurance conmunities that were cited by Petitioners deened the

reduction of noneconomc awards in nedical nalpractice cases

17
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necessary in order to reduce mal practice premuns and to inprove
access to health care services across the state. To interpret
Ws. Stat. 8 893.55(4)(f) as broadening the class of clainmants
entitled to bring clains for danages in nedical nmalpractice
cases would only increase the burden on the nedical and
i nsurance communities, an outconme that they likely would not
support.

26 The second issue raised by Petitioners is based on the
Equal Protection Cause of the Wsconsin Constitution. They
argue that if this court would find Ws. Stat. 8 893.55(4)(f)
not to include adult children in the classification of claimnts
that could recover for loss of society and conpanionship in
medi cal nmal practice death cases, then the statute would be in
violation of art. I, 8 1 of the Wsconsin Constitution%the equa
protection provision. W conclude that this claimhas no nerit.

Al though 8§ 893.55(4)(f) creates separate classifications for
both tortfeasors and tort victinms, these classifications do not
vi ol ate equal protection.

27 This court starts with the presunption that a statute
is constitutional and wll continue to preserve a statute's
constitutionality if there is a reasonable basis for the

exercise of legislative power. Mller v. Kretz, 191 Ws. 2d

573, 578, 531 NW2d 93 (C. App. 1995).  This court will

"uphold a statute under an equal protection analysis '[i]f a
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rational basis exists to support the classification, unless the
statute inpinges on a fundanental right or creates a
classification based on a suspect criterion."" |d. at 579. The
Petitioners nust prove that the statute is wunconstitutional
beyond a reasonable doubt. [d. at 578.

128 We have previously held that Ws. Stat. ch. 655 does
not deny any fundanmental right. Strykowski, 81 Ws. 2d at 507.

W presently find no reason to overturn this determ nation.

Simlarly, a suspect class is one that involves "imutable
per sonal characteristics or hi stori cal patterns of
discrimnation and political powerlessness."® | d. The

different classes of tortfeasors and tort victinms that would be
created under our interpretation of 8§ 893.55(4)(f) consist of
medi cal personnel who would be immune from the higher danage
awards recoverable under other tort actions, creating a non-
favored class of non-nedical personnel, and a non-favored cl ass
of adult children that could not recover for |oss of society and
conpani onship when a parent dies as a result of nedical
mal practice. W find that these non-favored classes do not have
i mrut abl e personal characteristics and have not experienced a
hi stori cal pattern of di scrim nation and political
power | essness. Therefore, 8§ 893.55(4)(f) does not create a
classification that would be based on suspect criterion.

Because 8§ 893.55(4)(f) is not based on a fundanental right and

15 Exanpl es of suspect criterion include race, alienage, or
nationality. Mller v. Kretz, 191 Ws. 2d 573, 579 n.5, 531
N.wW2d 93 (C. App. 1995).
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does not involve a suspect class, we use the rational basis
standard of review.

129 In applying the rational basis standard to equal
protection challenges, this court is not concerned with the
wi sdom or correctness of the legislative determnation.
Strykowski, 81 Ws. 2d at 508. Rat her, we determne only
whet her there was a reasonabl e basis upon which the legislature
enacted Ws. Stat. 8§ 893.55(4)(f). See id. A statute that is
based on classifications nmust nmeet five criteria for

r easonabl eness:

(1) Al classifications nust be based upon
substantial distinctions which nmake one cl ass
really different from another.

(2) The classification adopted nmust be germane to
t he purpose of the | aw
(3) The «classification nust not be based upon

exi sting circunstances only and nust not be so
constituted as to preclude addition to the
nunbers included within a cl ass.

(4) To whatever class a law may apply, it nust
apply equally to each nenber thereof.
(5) The characteristics of each class should be so

far different from those of other classes as
to reasonably suggest at |east the propriety,
having regard to the public good, of
substantially different |egislation.

Id. at 509 n.8.
130 Petitioners' equal protection argunent has two parts.
First, medical personnel, as tortfeasors, would be immune from
clains brought by adult children of parents who died as a result
of nedical mal practice. Medi cal personnel would have inmmunity
from damage awards for |oss of society and conpanionship while

ot her non-nedical personnel would not. Second, wunder the
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Respondents' interpretation of 8§ 893.55(4)(f), adult children of
parents who died as a result of nedical malpractice would not be
given the sane opportunity to recover damages for |oss of
society and conpanionship as would mnor children in the sane
ci rcunstance. However, this court has already held that nedical
mal practice actions are substantially distinct from other tort
actions when it upheld the constitutionality of Ws. Stat. ch.
655. Strykowski, 81 Ws. 2d at 509.

131 Because nedical malpractice actions are substantially
distinct from other tort actions, it is reasonable to conclude
that the legislature has the constitutional authority to
determne which classifications of persons are eligible to
pursue a nedi cal nal practice claim Possi bl e justifications for
the statutory limt on the ability of adult children to recover
for loss of society and conpanionship when a parent dies as a
result of nedical malpractice include the prevention of, inter
alia, a sudden increase in the nunber of nmalpractice suits,
increased nedical costs or decreased accessibility to health
care. Strykowski, 81 Ws. 2d at 508. Furthernore, the
distinction between adult children and mnor children could be
"the different degree of dependenc[y] which each would be
presunmed to have on their parents for their continued financia
and enotional support.” Harris, 70 Ws. 2d at 252. M nor
children rely much nore heavily on their parents for financial
and envotional support than do adult children, and this
difference is substantial. ld. at 252-53. Faced wth the need

to draw the line on who can collect for |loss of society and
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conpani onship, we follow the view established by this, and other
W sconsin courts, that the availability of clains for |oss of
soci ety and conpani onship should be limted to those who would
suffer nost severely from the loss of an intimate famly
rel ati onshi p; adult children cannot be included in this

cl assification. See Conant, 229 Ws. 2d at 276-77; Ri neck, 155

Ws. 2d at 662; Theana v. City of Kenosha, 117 Ws. 2d 508, 515,

344 N.W2d 513 (1984). Further possible justifications for
treating medi cal per sonnel differently t han non- medi cal
personnel could follow simlar policy reasoning, such as the
prevention of increased health care costs, decreased health care
services or physicians curtailing their practices. St rykowski ,
81 Ws. 2d at 508. As the MIller court has articulated, "[t]he
public has an inportant interest in the quality of health care,
and the legislature's efforts to pronote that interest cannot be
said to be unreasonable."'® 191 Ws. 2d at 585.  Thus, Ws.
St at . 8§ 893.55(4)(f) satisfies t he five criteria of
r easonabl eness.

132 For the foregoing reasons, the classifications of
tortfeasors and tort victinms are not arbitrary or irrational,
but are based on reasonable and rational criteria. Therefore
the Petitioners' equal protection argunment nust fail.

| V.

1 As stated earlier, this court is not concerned with the
wi sdom or correctness of a legislative determ nation. State ex
rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 508, 261 N.W2d 434
(1978).
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133 We hold that an adult child lacks standing to recover
for loss of society and conpanionship in a wongful death case
i nvol ving nedical nmalpractice. The |anguage of Ws. Stat.
8§ 893.55(4)(f), along with legislative history, shows that the
classification of claimants entitled to bring a wongful death
suit for nedical malpractice was not expanded to include adult
children, and is |imted to the classification of claimnts
enunerated in Ws. Stat. 8§ 655.007. Further, we hold that Ws.
Stat. § 893.55(4)(f) does not violate the Equal Protection
Cl ause of the Wsconsin Constitution. Accordingly, the circuit
court decision is affirnmed.

By the Court.—JFhe judgnment of the ~circuit court is

af firned.
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